
CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 06/11/21 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing. Counsel or self-represented parties must email Department 07 to 

request argument and must specify, in detail, what they intend to argue. Counsel or self-

represented parties requesting argument must advise all other affected counsel and self-

represented parties by no later than 4:00 p.m. of his or her decision to appear to argue and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

 
ALL APPEARANCES WILL BE BY ZOOM, AT THE TIME INDICATED BELOW 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be by 
Zoom. Zoom Link:  

https://www.zoomgov.com/j/16115283344?pwd=OU45RTNZVGJNbytjdjRPQllrT2hvUT09 
 
If a party is unable to use Zoom then all parties/counsel must appear in person in Court. The 
Courtroom Clerk is to be told, when argument is requested, how everyone is going to appear.  

 

 

 

 1.  TIME:  9:00   CASE#: MSC17-00532 
CASE NAME: KAPFERER VS INTEGRA 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF S&R MECHANICAL, 
INC.'S FILED BY INTEGRA CONSTRUCTION SERVICES, INC. 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of moving party. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-02070 
CASE NAME: TOMASELLI VS US DISTRESSED 
HEARING ON MOTION TO/FOR LEAVE TO FILE SECOND AMENDED COMPLAINT 
FILED BY PAIGE TOMASELLI, JAMES KNIGHT 
* TENTATIVE RULING: * 
 
Unopposed motion granted. SAC to be served and filed by 6/18/21. 
 

  

mailto:dept07@contracosta.courts.ca.gov
https://www.zoomgov.com/j/16115283344?pwd=OU45RTNZVGJNbytjdjRPQllrT2hvUT09
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 3.  TIME:  9:00   CASE#: MSC18-01709 
CASE NAME: GONZALEZ VS BNSF 
HEARING ON MOTION TO/FOR: COMPEL FURTHER RESPONSES; RQST FOR 
PROD OF DOCS, FILED BY BELINDA GONZALEZ 
* TENTATIVE RULING: * 
 
This motion is subject to local rule 3.301. If repeated motions are needed, the parties may 
consider seeking exceptions under local rule 3.300 (d). This motion is now transferred to that 
program with the request that it be expedited by the parties and the facilitator. 

  

 4.  TIME:  9:00   CASE#: MSC18-01760 
CASE NAME: GARRETT VS PONTES 
HEARING ON MOTION TO/FOR JOINDER IN DEMURRER TO THIRD AMENDED 
COMPLAINT FILED BY JAMES C VENHAUS, COLENE VENHAUS 
* TENTATIVE RULING: * 
 
Defendants James C. Venhaus & Colene Venhaus’ unopposed motion for joinder is granted. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-01760 
CASE NAME: GARRETT VS PONTES 
HEARING ON MOTION TO/FOR JOINDER TO DEMURRER OF THIRD AMENDED 
COMPLAINT FILED BY JAMES C VENHAUS, COLENE VENHAUS 
* TENTATIVE RULING: * 
 
Defendants James C. Venhaus & Colene Venhaus’ unopposed motion for joinder is granted. 

 

  

 6.  TIME:  9:15   CASE#: MSC18-01760 
CASE NAME: GARRETT VS PONTES 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of GARRETT FILED BY 
RICHARD PONTES 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Richard Pontes (“Defendant” 
or “Pontes”). The Motion relates to Plaintiff Matthew Horner, in the Capacity of Trustee of the 
Carl J. Garrett and M. Ann Garrett Family Trust as Successor in Interest for Former Carl Garrett 
(“Plaintiff” or “Horner”)’s Third Amended Complaint (“TAC”). The TAC alleges seven causes of 
action: (1) elder abuse; (2) negligent breach of fiduciary duty; (3) fraud; (4) attorney fees against 
all defendants; (5) attorney fees against Venhauses; (6) abuse of process; and (7) punitive 
damages. 

Defendant demurs to the entire TAC pursuant to Code of Civil Procedure § 430.10(b) on the 
grounds that Plaintiff does not have the legal capacity to sue, as well as each individual cause of 
action (but the fifth cause of action) pursuant to CCP § 430.10 (e) and (f).  
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For the following reasons, Defendant’s demurrer is sustained-in-part and overruled-in-part, as 
described further, below. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Brief Factual Background 

Decedent Carl Garrett decided to sell his home at 4661 Spinnaker Way, in Discovery Bay in 

February 2017. (TAC at ¶ 9.) To that end, Mr. Garrett met with Defendant Richard Pontes and 

Marian Pontes, doing business as Realty World Delta Country on or around February 20, 2017. 

(TAC at ¶ 10.) Mr. Garrett executed a Residential Listing Agreement with Realty World Delta 

Country on February 20, 2017. (TAC at Ex. 3.) Pursuant to the Listing Agreement, Defendant 

Realty World Delta Country would list 4661 Spinnaker Way for a listing price of $675,000.00. 

(Id.) 

The SAC alleges that “Defendants presented several offers to Plaintiff” but that “Defendants 

advised [Mr. Garrett] to reject said offers by reason of the fact said offers were contingent upon 

the sale and close of escrow for the potential buyers’ homes, notwithstanding that both the 

buyers were imminently qualified.” (TAC at ¶ 11.) 

On March 31, 2017, Defendants presented Mr. Garrett with an offer for $650,000 from Buyers 

James and Colene Venhaus. (TAC at ¶¶ 12, 13.) Defendant Realty World Delta Country also 

represented Defendants James and Colene Venhaus. (TAC at ¶ 12.)  

Plaintiff accepted the Venhauses offer. (TAC at ¶ 13.) The offer provided that the Venhauses 

would move in immediately and began paying $2,000 per month until the close of escrow. (Id.) 

Defendants further represented that the deal was backed by a $650,000 Promissory Note held 

by the Venhauses. (TAC at ¶ 15.) 

The deal was beset by delays. The scheduled close of escrow, originally set for June 15, 2017 

slipped to October 2017. (TAC at ¶ 16.) It was then extended to December 2017. (TAC at ¶ 22.) 

It was then extended to April 2018 with a proposed rental payment increase to $3,500 per 

month. (TAC at ¶ 23.) However, a revised version of this Addendum, executed by Plaintiff, 

provided for monthly payments of only $2,000. (TAC at ¶ 24.) The Venhauses stopped making 
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this $2,000 per month payment in July 2018. (TAC ¶ 29.) The instant complaint was filed on 

September 10, 2018. 

Analysis 

As a threshold issue, Defendant once again argues that Plaintiff’s TAC fails because Plaintiff 

does not have legal capacity to sue.  

A decedent’s “successor in interest” is “the beneficiary of the decedent’s estate or other 
successor in interest who succeeds to a cause of action or to a particular item of the property 
that is the subject of a cause of action.” (Code Civ. Proc. § 377.11.) Here, “[a]ll rights related to 
that civil litigation against Richard Pontes and Marian Pontes and Realty World Delta Country … 
Case Number C18-01760” were specifically identified as an asset of the Carl J. Garrett and M. 
Ann Garrett Family Trust. (See TAC Ex. 2.) The TAC alleges that “Plaintiff, Matthew Horner as 
Trustee of the Carl J. Garrett and M. Ann Garrett Family Trust is the Successor in Interest to this 
lawsuit and by reason thereof is entitled to prosecute this claim.” Furthermore, in connection 
with his motion for substitution, Matthew Horner executed a declaration in compliance with Code 
of Civil Procedure § 377.32.  

Plaintiff has pled that Garrett’s causes of action passed into the estate and that he is the proper 

estate representative.  

 Elder Abuse (first cause of action) 

Defendant demurs to this cause of action on the grounds that Plaintiff has failed to allege the 

essential elements of elder abuse. 

“As provided in § 15610.30, subd. (a), financial abuse of an elder occurs when a person or entity 
does any of the following: (1) takes, secretes, appropriates, obtains, or retains real or personal 
property of an elder for a wrongful use or with intent to defraud, or both; (2) assists in taking, 
secreting, appropriating, obtaining, or retaining real or personal property of an elder for a 
wrongful use or with intent to defraud, or both; or (3) takes, secretes, appropriates, obtains, or 
retains, or assists in taking, secreting, appropriating, obtaining, or retaining, real or personal 
property of an elder by undue influence, as defined in § 15610.70.” (Mahan v. Charles W. Chan 
Ins. Agency, Inc. (2017) 14 Cal.App.5th 841, 856.) 

Here, Plaintiff alleges that “Decedent was 65 years or older at the time of the conduct” (TAC at 
¶ 32(2)) and that “Defendants assisted in taking Decedent’s property for a wrongful use, causing 
great harm both financially and emotionally and that the Defendants’ conduct was the 
causational factor in causing Decedent’s financial and emotional harm.” (TAC at ¶¶ 32(5).) 

To the extent Defendant’s argument is premised on their contention that Plaintiff lacks standing 
as a “successor trustee” to bring this claim, Plaintiff has alleged that he is the successor in 
interest to this lawsuit. (See TAC at ¶ 4.) Plaintiff has alleged sufficient facts to state a cause of 
action for elder abuse. The Demurrer to this cause of action is overruled. 
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 Negligent Breach of Fiduciary Duty (second cause of action) 

Defendant demurs to this cause of action on the grounds that Pontes was not decedent Carl 
Garrett’s agent in the subject transaction and therefore was not in a fiduciary relationship with 
decedent Carl Garrett. Plaintiff does not substantively address this argument in opposition.  

“The elements of a cause of action for breach of fiduciary duty are: (1) existence of a fiduciary 
duty; (2) breach of the fiduciary duty; and (3) damage proximately caused by the breach.” 
(Stanley v. Richmond (1995) 35 Cal.App.4th 1070, 1086.) 

“A fiduciary must give ‘priority to the best interest of the beneficiary. [Citation.]’ [Citation.] In 
addition to this duty of preference toward the beneficiary, the fiduciary also is required to 
manage the subject matter of the relationship (or res) with due care, must account to the 
beneficiary, and must keep the beneficiary fully informed as to all matters pertinent to the 
beneficiary's interest in the res.” (Oakland Raiders v. National Football League (2005) 131 
Cal.App.4th 621, 631.) 

Plaintiff alleges that “[p]ursuant to the Real Estate Listing and Purchase Agreement and the 
Seller and Agent relationship, Defendants Richard Pontes and Marian Pontes owed a fiduciary 
duty to the Plaintiff. However, on the face of the Residential Listing Agreement (TAC Ex. 3), 
Realty World Delta Country was Carl Garrett’s real estate broker and Marian Pontes was his 
agent. Defendant Richard Pontes is not identified by name in the agreement. In the absence of 
another basis for the existence of a fiduciary duty between the Decedent and Defendant Richard 
Pontes, Plaintiff has failed to allege facts sufficient to state a cause of action for breach of 
fiduciary duty against him. The Demurrer to this cause of action is sustained, with leave to 
amend. 

 Fraud (third cause of action) 

Defendant demurs to this cause of action on the grounds that “[n]othing alleged in the TAC rises 
to fraud” and that the alleged misrepresentations in the TAC relate to future events and 
consequently are mere opinion and not actionable fraud.  

“The elements of fraud are: (1) a misrepresentation (false representation, concealment, or 
nondisclosure); (2) knowledge of falsity (or scienter); (3) intent to defraud, i.e., to induce 
reliance; (4) justifiable reliance; and (5) resulting damage.” (Robinson Helicopter Co., Inc. v. 
Dana Corp. (2004) 34 Cal.4th 979, 990.) 

The law is well established that actionable misrepresentations must pertain to past or existing 
material facts. (Gentry v. eBay, Inc. (2002) 99 Cal.App.4th 816, 835.) Statements or predictions 
regarding future events are deemed to be mere opinions which are not actionable. (Neu-Visions 
Sports, Inc. v. Soren/McAdam/Bartells (2000) 86 Cal.App.4th 303, 309–310; Nibbi Brothers, Inc. 
v. Home Federal Sav. & Loan Assn. (1988) 205 Cal.App.3d 1415, 1423.) 

The gravamen of Plaintiff’s fraud claim is that Decedent accepted the Venhauses’ offer on his 
property based in part on Defendants’ representations that the offer was in Decedent’s best 
interests and that the deal was backed by a promissory note owned by the Venhauses that 
would be paid in a matter of months, thus allowing escrow to close. (See TAC at ¶¶ 12-16.) 
Plaintiff alleges that the representation that the Note was “likely to be paid off in the near future” 
was “negligent, reckless, and careless.”  
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Defendant’s reliance on Cansino is misplaced. (Cansino v. Bank of America (2014, 224 
Cal.App.4th 1462, 1469.) The plaintiffs in Cansino alleged that prior to their loan financing, 
defendant Bank’s lending personnel made representations to them regarding the future market 
value of their home. While the Court did conclude that the alleged misrepresentations in that 
case—that plaintiffs’ property would continue to appreciate in the future and that plaintiffs could 
then sell or refinance their home based on this forecasted future appreciation—are not 
actionable in fraud; the Court also noted that “the actionable nature of some statements may not 
be readily determined on demurrer.” (Id.) 

Here, Plaintiff has alleged that Defendants made misrepresentations regarding a specific 
promissory note, not speculative statements regarding future market conditions. Plaintiff has 
alleged sufficient facts to state a cause of action for fraud. The Demurrer to this cause of action 
is overruled. 

 Abuse of Process (sixth cause of action) 

Defendant demurs to the abuse of process claim on the grounds that the “process” that 
Defendant abused was that he made Decedent enter into a real estate sale, that paragraph 46 
of the TAC does not relate to him, and that paragraph 47 relates to a lawsuit that he did not 
initiate.  

“To establish a cause of action for abuse of process, a plaintiff must plead two essential 
elements: that the defendant (1) entertained an ulterior motive in using the process and (2) 
committed a wilful act in a wrongful manner.” (Coleman v. Gulf Insurance Group (1986) 41 
Cal.3d 782, 792 [internal citations omitted].) 

The sole allegation with respect to Richard Pontes in the sixth cause of action is that “Defendant 
Richard Pontes coerced Decedent to sign a different Addendum … that monthly payments 
would stay at $2,000 per month and Close of Escrow would be April 2018, causing Decedent 
additional harm.” (TAC at ¶ 45.) This allegation is not related to a legal procedure. Plaintiff has 
failed to allege facts sufficient to state a claim for abuse of process against Defendant. The 
Demurrer to this cause of action is sustained, with leave to amend. 

 Attorney’s Fees (fourth cause of action) and Punitive Damages (seventh cause of action) 

Defendant demurs to the fourth and seventh causes of action on the grounds that they are 
prayers for relief rather than stand-alone causes of action. Plaintiff does not materially address 
this and instead argues the merits of his entitlement to attorney fees and punitive damages. 

Defendant is correct that attorney’s fees and punitive damages are not stand-alone causes of 
action and for that reason the Demurrer to these causes of action are sustained, without leave 
to amend (and without prejudice to including them in the prayer for relief). 

 

If contested the hearing will be 9:15 a.m. by Zoom, as set forth above. 
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 7.  TIME:  9:15 a.m.   CASE#: MSC18-01760 
CASE NAME: GARRETT VS PONTES 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of GARRETT 
FILED BY MARIAN PONTES 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Marian Pontes dba Realty 
World Delta Country (“Defendant” or “Realty World”). The Motion relates to Plaintiff Matthew 
Horner, in the Capacity of Trustee of the Carl J. Garrett and M. Ann Garrett Family Trust as 
Successor in Interest for Former Carl Garrett (“Plaintiff” or “Horner”)’s Third Amended Complaint 
(“TAC”). The TAC alleges seven causes of action: (1) elder abuse; (2) negligent breach of 
fiduciary duty; (3) fraud; (4) attorney fees against all defendants; (5) attorney fees against 
defendant Venhaus; (6) abuse of process; and (7) punitive damages. 
Defendant demurs to the entire TAC pursuant to Code of Civil Procedure § 430.10(b) on the 
grounds that Plaintiff does not have the legal capacity to sue, as well as each individual cause of 
action (but the fifth cause of action) pursuant to CCP § 430.10 (e) and (f).  

For the following reasons, Defendant’s demurrer is sustained-in-part and overruled-in-part, as 
described further, below. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Factual Background 

Decedent Carl Garrett decided to sell his home at 4661 Spinnaker Way, in Discovery Bay in 

February 2017. (TAC at ¶ 9.) To that end, Mr. Garrett met with Defendant Richard Pontes and 

Marian Pontes, doing business as Realty World Delta Country on or around February 20, 2017. 

(TAC at ¶ 10.) Mr. Garrett executed a Residential Listing Agreement with Realty World Delta 

Country on February 20, 2017. (TAC at Ex. 3.) Pursuant to the Listing Agreement, Defendant 

Realty World Delta Country would list 4661 Spinnaker Way for a listing price of $675,000.00. 

(Id.) 

The SAC alleges that “Defendants presented several offers to Plaintiff” but that “Defendants 

advised [Mr. Garrett] to reject said offers by reason of the fact said offers were contingent upon 

the sale and close of escrow for the potential buyers’ homes, notwithstanding that both the 

buyers were imminently qualified.” (TAC at ¶ 11.) 
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On March 31, 2017, Defendants presented Mr. Garrett with an offer for $650,000 from Buyers 

James and Colene Venhaus. (TAC at ¶¶ 12, 13.) Defendant Realty World Delta Country also 

represented Defendants James and Colene Venhaus. (TAC at ¶ 12.)  

Plaintiff accepted the Venhauses offer. (TAC at ¶ 13.) The offer provided that the Venhauses 

would move in immediately and began paying $2,000 per month until the close of escrow. (Id.) 

Defendants further represented that the deal was backed by a $650,000 Promissory Note held 

by the Venhauses. (TAC at ¶ 15.) 

The deal was beset by delays. The scheduled close of escrow, originally set for June 15, 2017 

slipped to October 2017. (TAC at ¶ 16.) It was then extended to December 2017. (TAC at ¶ 22.) 

It was then extended to April 2018 with a proposed rental payment increase to $3,500 per 

month. (TAC at ¶ 23.) However, a revised version of this Addendum, executed by Plaintiff, 

provided for monthly payments of only $2,000. (TAC at ¶ 24.) The Venhauses stopped making 

this $2,000 per month payment in July 2018. (TAC ¶ 29.) The instant complaint was filed on 

September 10, 2018. 

Analysis 

As a threshold issue, Defendant once again argues that Plaintiff’s TAC fails because Plaintiff 

does not have legal capacity to sue.  

The decedent’s “successor in interest” is “the beneficiary of the decedent’s estate or other 
successor in interest who succeeds to a cause of action or to a particular item of the property 
that is the subject of a cause of action.” (Code Civ. Proc. § 377.11.) Here, “[a]ll rights related to 
that civil litigation against Richard Pontes and Marian Pontes and Realty World Delta Country … 
Case Number C18-01760” were specifically identified as an asset of the Carl J. Garrett and M. 
Ann Garrett Family Trust. (See TAC Ex. 2.) The TAC alleges that “Plaintiff, Matthew Horner as 
Trustee of the Carl J. Garrett and M. Ann Garrett Family Trust is the Successor in Interest to this 
lawsuit and by reason thereof is entitled to prosecute this claim.” Furthermore, in connection 
with his motion for substitution, Matthew Horner executed a declaration in compliance with Code 
of Civil Procedure § 377.32.  

Plaintiff has pled that Garrett’s causes of action passed into the estate and that he is the proper 

estate representative.  

 Elder Abuse (first cause of action) 

Defendant demurs to this cause of action on the grounds that Plaintiff has failed to allege the 

essential elements of elder abuse. 

“As provided in § 15610.30, subd. (a), financial abuse of an elder occurs when a person or entity 
does any of the following: (1) takes, secretes, appropriates, obtains, or retains real or personal 
property of an elder for a wrongful use or with intent to defraud, or both; (2) assists in taking, 
secreting, appropriating, obtaining, or retaining real or personal property of an elder for a 
wrongful use or with intent to defraud, or both; or (3) takes, secretes, appropriates, obtains, or 
retains, or assists in taking, secreting, appropriating, obtaining, or retaining, real or personal 
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property of an elder by undue influence, as defined in § 15610.70.” (Mahan v. Charles W. Chan 
Ins. Agency, Inc. (2017) 14 Cal.App.5th 841, 856.) 

Here, Plaintiff alleges that “Decedent was 65 years or older at the time of the conduct” (TAC at 
¶ 32(2)) and that “Defendants assisted in taking Decedent’s property for a wrongful use, causing 
great harm both financially and emotionally and that the Defendants’ conduct was the 
causational factor in causing Decedent’s financial and emotional harm.” (TAC at ¶¶ 32(5).) 

To the extent Defendant’s argument is premised on the contention that Plaintiff lacks standing 
as a “successor trustee” to bring this claim, Plaintiff has alleged that he is the successor in 
interest to this lawsuit. (See TAC at ¶ 4.) Plaintiff has alleged sufficient facts to state a cause of 
action for elder abuse. The Demurrer to this cause of action is overruled. 

 Negligent Breach of Fiduciary Duty (second cause of action) 

Defendant demurs to this cause of action that Plaintiff fails to allege any facts supporting this 
cause of action, without elaboration. (Dem. at 5:1.) 

“The elements of a cause of action for breach of fiduciary duty are: (1) existence of a fiduciary 
duty; (2) breach of the fiduciary duty; and (3) damage proximately caused by the breach.” 
(Stanley v. Richmond (1995) 35 Cal.App.4th 1070, 1086.) 

Plaintiff has alleged that (1) “[p]ursuant to the Real Estate Listing and Purchase Agreement and 
the Seller and Agent relationship, Defendants Richard Pontes and Marian owed a fiduciary duty 
to the Plaintiff (TAC at ¶ 37); that (2) Defendants breached this duty with respect to their 
representations regarding the Venhauses’ offer to purchase the property (and their 
representations regarding the promissory note) and their advice to Plaintiff to repeatedly extend 
escrow as well as reduce the rental payment paid by the Venhauses (See TAC at ¶¶ 13, 18, 22-
26); and (3) resulting damage (TAC at ¶ 51.) 

Plaintiff has alleged sufficient facts to state a cause of action for negligent breach of fiduciary 
duty. The Demurrer to this cause of action is overruled. 

 Fraud (third cause of action) 

Defendant demurs to this cause of action on the grounds that “[n]othing alleged in the TAC rises 
to fraud” and that the alleged misrepresentations in the TAC relate to future events and 
consequently are mere opinion and not actionable fraud.  

“The elements of fraud are: (1) a misrepresentation (false representation, concealment, or 
nondisclosure); (2) knowledge of falsity (or scienter); (3) intent to defraud, i.e., to induce 
reliance; (4) justifiable reliance; and (5) resulting damage.” (Robinson Helicopter Co., Inc. v. 
Dana Corp. (2004) 34 Cal.4th 979, 990.) 

The law is well established that actionable misrepresentations must pertain to past or existing 
material facts. (Gentry v. eBay, Inc. (2002) 99 Cal.App.4th 816, 835.) Statements or predictions 
regarding future events are deemed to be mere opinions which are not actionable. (Neu-Visions 
Sports, Inc. v. Soren/McAdam/Bartells (2000) 86 Cal.App.4th 303, 309–310; Nibbi Brothers, Inc. 
v. Home Federal Sav. & Loan Assn. (1988) 205 Cal.App.3d 1415, 1423.) 

The gravamen of Plaintiff’s fraud claim is that Decedent accepted the Venhauses’ offer on his 
property based in part on Defendant’s representations that the offer was in Decedent’s best 
interests and that the deal was backed by a promissory note owned by the Venhauses that 
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would be paid in a matter of months, thus allowing escrow to close. (See TAC at ¶¶ 12-16.) 
Plaintiff alleges that the representation that the Note was “likely to be paid off in the near future” 
was “negligent, reckless, and careless.”  

Defendant’s reliance on Cansino is misplaced. (Cansino v. Bank of America (2014, 224 
Cal.App.4th 1462, 1469.) The plaintiffs in Cansino alleged that prior to their loan financing, 
defendant Bank’s lending personnel made representations to them regarding the future market 
value of their home. While the court in Cansino did conclude that the alleged misrepresentations 
in that case—that plaintiffs’ property would continue to appreciate in the future and that plaintiffs 
could then sell or refinance their home based on this forecasted future appreciation—are not 
actionable in fraud, the Court also noted that “the actionable nature of some statements may not 
be readily determined on demurrer.” (Id.) 

Here, Plaintiff has alleged that Defendants made misrepresentations regarding a specific 
promissory note, not speculative statements regarding future market conditions. Plaintiff has 
alleged sufficient facts to state a cause of action for fraud. The Demurrer to this cause of action 
is overruled. 

 Abuse of Process (sixth cause of action) 

Defendant demurs to the abuse of process claim on the grounds that the “process” that 
Defendant abused was that she made Decedent enter into a real estate sale, that paragraph 46 
of the TAC does not relate to her, and that paragraph 47 relates to a lawsuit that she did not 
initiate.  

“To establish a cause of action for abuse of process, a plaintiff must plead two essential 
elements: that the defendant (1) entertained an ulterior motive in using the process and (2) 
committed a wilful act in a wrongful manner.” (Coleman v. Gulf Insurance Group (1986) 41 
Cal.3d 782, 792 [internal citations omitted].) 

There are no allegations against Defendant Marian Pontes dba Realty World-Delta Country in 
the sixth cause of action. Plaintiff has failed to allege facts sufficient to state a claim for abuse of 
process against Defendant. The Demurrer to this cause of action is sustained, with leave to 
amend. 

 Attorney’s Fees (fourth cause of action) and Punitive Damages (seventh cause of action) 

Defendant demurs to the fourth and seventh causes of action on the grounds that they are 
prayers for relief rather than stand-alone causes of action. Plaintiff does not materially address 
this and instead argues the merits of his entitlement to attorney fees and punitive damages. 

Defendant is correct that attorney’s fees and punitive damages are not stand-alone causes of 
action and for that reason the Demurrer to these causes of action are sustained, without leave 
to amend (and without prejudice to including them in the prayer for relief). 

 

If contested the hearing will be 9.15 a.m. by Zoom, as set forth above. 
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 8.  TIME:  9:00   CASE#: MSC19-00180 
CASE NAME: COLWELL VS. DICKSON 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of COLWELL FILED BY 
SCOTT DICKSON 
* TENTATIVE RULING: * 
 
Continued to 6/18/21 at 9 a.m. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-00460 
CASE NAME: PFC INSURANCE VS MANSEL 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY MICHAEL MANSEL 
* TENTATIVE RULING: * 
 
            In compliance with the Court’s ethical obligations the Court discloses that R.L.Milsner 
Insurance, Inc, was the Courts personal insurance broker for a decade ending about 10 years 
ago. Further, the Court presided over the wedding of R.L. Milsner at least 9 years ago, if not 
longer. 
 
 Defendant Michael Mansel’s Motion to Set Aside the Default and Default Judgment; 
Motion to Quash is denied without prejudice. 
 
Background 
 
 Plaintiff PCF Insurance Services of West, LLC is the assignee of the written agreement 
between Defendant Michael Mansel and R.L. Milsner Insurance, Inc.  On or about February 1, 
2016, Defendant Mansel and R L Milsner Insurance, Inc. entered into a written agreement 
whereby Mansel sold his property and casualty book of insurance business to Milsner, Inc.   
 
 On or about August 8, 2018, Plaintiff learned Mansel was working at Aegis Insurance 
Markets in Truckee, but still logging into Plaintiff’s private, password protected computer system.  
Plaintiff alleges Defendant was accessing client information and taking back clients sold to 
Milsner under the 2016 written agreement.    
 
 Plaintiff filed this complaint for breach of contract, fraud, conversion, and other causes of 
action on March 8, 2019. Defendant was personally served at his home in Truckee, on March 
22, 2019.  Plaintiff’s request for entry of default was entered on July 7, 2019.  Judgment by the 
Court was entered on February 4, 2021 in the total amount of $444,707.20.   
 
Motion 
 
 Defendant filed this motion to set aside the default judgment on April 1, 2021. 
Pursuant to Code of Civil Procedure § 473(b), Defendant moves to set aside the default and 
default judgment.  Defendant also moves to quash the service of summons, pursuant to CCP § 
418.10, due to lack of jurisdiction. 
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Analysis 
 
 A motion to vacate a default and set aside default judgment (§ 473) “is addressed to the 
sound discretion of the trial court.” (McClain v. Kissler (2019) 39 Cal.App.5th 399, 413.)   
 
 First, Defendant’s motion is procedurally defective. Cal. Rules of Court, Rule 3.1112, 
provides that motions require a memorandum in support of the motion or demurrer.  Defendant 
has not included a memorandum of points and authorities in support his motion. 
 
 Secondly, application for this relief under Code of Civil Procedure § 473(b) “shall be 
accompanied by a copy of the answer or other pleading proposed to be filed therein, otherwise 
the application shall not be granted….”  “‘The plain object of the provision [requiring a copy of 
the answer or other pleading] was simply to require the delinquent party seeking leave to 
contest on the merits, to show his good faith and readiness to at once file his answer in the 
event that leave is granted by producing a copy of the proposed answer for the inspection of 
his adversary and the court.’ [Citation.]”  (Austin v. Los Angeles Unified School Dist. (2016) 244 
Cal.App.4th 918, 933.)   
 
  Here, Defendant’s motion is not accompanied by a proposed answer or other responsive 
pleading as required by statute. Moreover, Defendant has not filed a declaration attesting to the 
mistake, inadvertence, surprise or excusable neglect to justify setting aside the default and 
default judgement. 
 
 Finally, Defendant has moved to quash the service of summons and complaint pursuant 
to CCP § 418.10 for lack of jurisdiction over him. "[C]ompliance with the statutory procedures for 
service of process is essential to establish personal jurisdiction. [Citation.] Thus, a default 
judgment entered against a defendant who was not served with a summons in the manner 
prescribed by statute is void. [Citation.]" (Dill v. Berquist Construction Co. (1994) 24 Cal. App. 
4th 1426, 1444.) 
 
 Here, Defendant has submitted no argument or evidence showing defect in the service 
of the summons and complaint.  The Proof of Service in the Court’s file show that Defendant 
was personally served on March 22, 2019 at 14175 Pathway Avenue in Truckee.   In the 
absence of a contrary declaration submitted by defendants, the proof of service presumptively 
establishes the fact of proper service, (Dill v. Berquist Construction Co. (1994) 24 Cal.App.4th 
1426, 1447.) Defendant has presented no contrary evidence. 
 
 "It is settled that the law favors a trial on the merits….”    (Caldwell v. Methodist 
Hospital (1994) 24 Cal.App.4th 1521, 1524.)  For this reason, the Court will permit Defendant 
another opportunity to bring a proper motion under CCP § 473(b) within the time limitations set 
by the statute.    
 
Plaintiff’s Request for Judicial Notice 
 
 Pursuant to Evidence Code §§ 452(d)(1) and 453(a), (b), Plaintiff requests the Court to 
take judicial notice of the following: 

1. Exhibit A--Declaration of Richard Milsner, filed on January 14, 2021 
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2. Exhibit B—Proof of Service of Summons and Complaint 
 

 The Court takes judicial notice of the existence of these documents. “A court may take 
judicial notice of the existence of each document in a court file, but can only take judicial notice 
of the truth of facts asserted in documents such as orders, findings of fact and conclusions of 
law, and judgments.” (In re David C. (1984) 152 Cal.App.3d 1189, 1205.) 
 
Plaintiff’s Objection  
 
 Plaintiffs objects to Defendants document entitled, “History of Mansel-Milsner Issue” on 
hearsay grounds and failure to comply with CCP § 2015.5 (declaration under penalty of perjury.)   
 
 To the extent the document is submitted as evidence in support of the motion, the 
objection is sustained.  
 

  

10.  TIME:  9:00   CASE#: MSC19-01540 
CASE NAME: STANLEY VS. CLARK 
HEARING ON MOTION TO/FOR: ORDER COMPELLING RESPONSES TO FM 
INTERROGATORIES, FILED BY PEGGI ALLEN, ALYSSA LEIGH CLARK 
* TENTATIVE RULING: * 
 
Unopposed motion granted as requested. 
 

  

11.  TIME:  9:00   CASE#: MSC20-00282 
CASE NAME: GONZALEZ VS RELIANT FOOD SERVS 
HEARING ON MOTION TO/FOR: COMPEL RESPONSES TO REQUEST FOR 
PRODUCTION, FILED BY MARIA O GONZALEZ 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

12.  TIME:  9:00   CASE#: MSC20-00282 
CASE NAME: GONZALEZ VS RELIANT FOOD SERVS 
HEARING ON MOTION TO/FOR LEAVE TO WITHDRAW AS COUNSEL FILED BY 
RELIANT FOOD SERVICES, INC., SHINJA KIM, FERNANDO GUERRERO 
* TENTATIVE RULING: * 
 
Appearance required. 
 

  

13.  TIME:  9:30   CASE#: MSC20-00512 
CASE NAME: CITY OF ELK GROVE VS. ARNTZ BUILDERS 
HEARING ON DEMURRER TO 2nd Amended CROSS-COMPLAINT of SWA GROUP 
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FILED BY ROEBBELEN CONSTRUCTION MANAGEMENT, INC. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer brought by cross-defendant Roebbelen 

Construction Management, Inc.  The demurrer is directed to the Second Amended Cross-

Complaint, filed by defendant and cross-complainant SWA Group on January 4, 2021. 

 Roebbelen’s demurrer is sustained without leave to amend, as to all causes of action.  

(Code Civ. Proc., § 430.10, subd. (e).)  Roebbelen shall prepare a proposed judgment of 

dismissal, separate from any formal order on the demurrer, and shall submit that proposed 

judgment to SWA’s counsel for approval as to form.  The basis for this ruling is as follows. 

 A. The First Cause of Action. 

 The First Cause of Action is for negligence.  The Court has sustained the demurrer to 

this cause of action on two grounds. 

  A-1. Beyond The Permissible Scope Of Amendment. 

 SWA’s First Amended Cross-Complaint contained three causes of action: equitable 

indemnity, contribution, and declaratory relief.  Judge Treat sustained Roebbelen’s demurrer to 

that pleading with leave to amend, commenting as follows: 

The Court does not readily see how SWA could amend to state a viable 
indemnity or contribution claim against Roebbelen.  [Emphasis added.]  As this is 
a first demurrer, however, the Court will allow one more attempt to do so, if SWA 
chooses to try. 
 

(Minute Order dated 12-4-20.) 

 In light of this clear limitation on the permissible scope of amendment, the Court finds 

that SWA’s addition of a new negligence cause of action is improper.  This is the first of two, 

fully independent grounds for sustaining Roebbelen’s demurrer to the negligence cause of 

action without leave to amend.  (See, Harris v. Wachovia Mortgage, FSB (2010) 185 

Cal.App.4th 1018, 1022-23.) 

  A-2. The Ratcliff Decision. 

Roebbelen cites the Ratcliff decision in support of its demurrer.  (See, Ratcliff Architects 

v. Vanir Construction Management, Inc. (2001) 88 Cal.App.4th 595.)  SWA attempts to 

distinguish the Ratcliff decision by arguing that “Ratcliff is more a public policy decision in 

support of good faith settlement determinations than it is relevant for the Court’s analysis here.”  

(Opposition, p. 6, lines 14-17.  See also, Supplemental Opposition, p. 6, lines 1-7.)  

The Court finds SWA’s argument unpersuasive.  The Court has considered the federal 

Apex decision on this point, and finds that nonbinding federal decision to be unpersuasive also.  
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(See Apex Directional Drilling, LLC v. SHN Consulting Eng'rs & Geologists, Inc. (N.D.Cal. 2015) 

119 F.Supp.3d 1117, 1123-26.) 

The Ratcliff decision did not limit itself to the policy favoring good faith settlements.  

Rather, the decision is based on multiple public policy considerations: 

We refuse to expand tort liability to include a duty of care from the construction 

manager to the project architect.  The policy considerations [plural] 

overwhelmingly weigh against creating such a duty.  We therefore conclude the 

trial court properly sustained the demurrers to the negligence claim. 

(Ratcliff, supra, 88 Cal.App.4th at 607.)  These policy considerations include the policy 

underlying the economic loss rule: 

As Vanir points out, "Recognition of a duty to manage business affairs so as to 

prevent purely economic loss to third parties in their financial transactions is the 

exception, not the rule, in negligence law."  [Citation omitted.]  Courts are 

reluctant to impose duties to prevent economic harm to third parties because 

"as a matter of economic and social policy, third parties should be encouraged to 

rely on their own prudence, diligence and contracting power, as well as other 

informational tools."  [Citation omitted, emphasis added.] 

(Ratcliff, supra, 88 Cal.App.4th at 605.) 

In sum, the Court finds the Ratcliff decision dispositive on the issue of whether 

Roebbelen owed SWA a common law duty of care: Roebbelen did not.  This is the second of 

two, fully independent grounds for sustaining Roebbelen’s demurrer to the negligence cause of 

action without leave to amend. 

B. The Second, Third, And Fourth Causes of Action. 

Judge Treat summarized his ruling on Roebbelen’s earlier demurrer as follows: 

The parties agree on the basic principles governing this demurrer.  They agree 

that Roebbelen can be liable to SWA for indemnity as a co-tortfeasor only if 

Roebbelen is a tortfeasor as to the City.  In other words, if Roebbelen’s potential 

liability to the City could rest only on a contractual theory, then Roebbelen is not 

a tortfeasor and SWA cannot seek indemnity or contribution from Roebbelen.  

Thus, SWA’s case against Roebbelen comes down to SWA’s attempt to show 

that the City could have sued Roebbelen for tort, as opposed to contract.  Thus, 

SWA’s cross-complaint can be viable only if SWA alleges ultimate facts showing 

a common law duty of care owed by Roebbelen to plaintiff City.  The Court finds 

that SWA has not alleged ultimate facts showing such a duty, and this is fatal to 

SWA’s equitable indemnity theories as currently pleaded.  (See BFGC Architects 

Planners, Inc. v. Forcum/Mackey Construction, Inc. (2004) 119 Cal.App.4th 848, 

852-53.  See generally Erlich v. Menezes (1999) 21 Cal.4th 543, 551-53.) 
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(Minute Order, dated 12-4-20.)  The Court finds that, in the Second Amended Cross-Complaint, 
SWA still does not allege ultimate facts showing a duty of care owed by Roebbelen to plaintiff 
City of Elk Grove.  For this reason, the Court sustains Roebbelen’s demurrer to the Second, 
Third, and Fourth Causes of Action without leave to amend. 
 
If contested the hearing will be 9.30 a.m. by Zoom, as set forth above. 

 

  

14.  TIME:  9:00   CASE#: MSC20-01660 
CASE NAME: GARY B ROTH VS KLAUS BERNAHRD 
HEARING ON MOTION TO/FOR: ORDER COMPELLING FURTHER RESPONSE TO 
DEMAND, FILED BY KLAUS BERNHARD KUBLER 
* TENTATIVE RULING: * 
 
This motion is subject to the facilitator’s program under local rule 3.301. 
 

  

15.  TIME:  9:30  CASE#: MSC20-02212 
CASE NAME: ATTIC MASTERS VS PREFERRED CON 
HEARING ON DEMURRER TO CROSS COMPLAINT of PREFERRED CONTRACTORS 
INSURANCE COMPANY RIS FILED BY LEAH MARTHINSEN, MIGUEL 
* TENTATIVE RULING: * 
 

Leah Marthinsen and Miguel Quinonez-Skinner’s demurrer to the cross-complaint is 
overruled with respect to the declaratory relief cause of action and sustained, with leave 
to amend, as to the rescission cause of action. Cross-complainant shall file any amended 
cross-complaint on or before June 21, 2021.  

Background 

In November 2017, Attic Masters was hired to perform work for Leah Marthinsen and 
Miguel Quinonez-Skinner (“Homeowners”). Specifically, the work involved removing existing 
insulation and blowing in new insulation. (Cross-Complaint, ¶¶9-10.) In November 2018, 
Homeowners sued Attic Masters and its principals, Lynette Watkins and Moshe Gohar 
(collectively, “Attic”), claiming that the job was improperly performed because a tube either 
developed a hole or detached, and asbestos-containing insulation was sprayed all over the 
house as a result. (Cross-Complaint, ¶¶11-12.)  

For the period covering the job, cross-complainant, Preferred Contractors Insurance 
Company (“PCIC”) had issued a liability insurance policy to Attic. PCIC contends no coverage 
exists under the policy based on misrepresentations by Attic in its application. Specifically, Attic 
denied that any licensing authority has taken action against it, and denied that it performed any 
operations involving asbestos. (Cross-Complaint, ¶1.) When PCIC learned about the 
Homeowners suit on February 7, 2019, it denied coverage and advised Attic to take measures 
to protect its interests. (Cross-Complaint, ¶¶22-23.)  

Defaults were entered against Attic and, after a motion to set aside default was denied in 
August 2020, Homeowners obtained, or will soon obtain, a default judgment against Attic. (See 
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Cross-Complaint, ¶13.) Attic filed this separate action against Homeowners and PCIC, in part to 
set aside the default judgment entered in the prior matter. Attic also alleged causes of action for 
breach of contract, declaratory relief, and indemnity against PCIC. While Attic has not yet filed 
any amended complaint, a motion for leave to do so is scheduled for July 2, 2021, and 
documents filed by Attic suggest it intends to raise issues related to misrepresentations by 
Homeowners about the presence of asbestos. (See Ex. A to Opposition filed March 19, 2021, 
¶31.) 

PCIC filed a cross-complaint for (1) declaratory relief and (2) rescission against Attic and 
Homeowners. On March 16, 2021, after efforts to meet and confer pursuant to Code of Civil 
Procedure, § 430.41, Homeowners filed this demurrer, which is opposed by PCIC. 

Demurrer and Opposition  

Homeowners demur to the entire cross-complaint and each of the two causes of action 

asserted against them because, as they point out, the only allegations against them are, 

essentially, that they are judgment holders. Homeowners contend they are improper parties 

under Code of Civil Procedure, § 367 (erroneously citing § 337), which requires all actions to be 

prosecuted in the name of the real party in interest. They also assert the cross-complaint is 

uncertain and barred by laches. With respect to the individual causes of action, they argue each 

fails to state sufficient facts. 

PCIC argues Homeowners are claimants on the policy and could, theoretically, bring an 

action under Insurance Code, § 11580. As a result, PCIC argues Homeowners must be bound 

by the results of its cross-complaint. PCIC further points out that sustaining the demurrer will not 

release Homeowners from this action since they are defendants in the complaint filed by Attic. 

Requests for Judicial Notice 

Homeowners request judicial notice of “[a]ny and all filings” in the instant matter, in 

particular the cross-complaint. This request is not sufficiently specific. The request is granted as 

to the cross-complaint. 

Pursuant to requests by both Homeowners and PCIC, the Court grants judicial notice of 

the complaint in MSC18-02375 and the Court’s docket in that matter. However, to the extent 

both requests include “all filings” in that case, the requests are denied as overly broad. 

Homeowners further request judicial notice of “all statutes, code, including, but not 

limited to, Cal. Code of Civil Procedure, Cal. Rules of Court, and Contra Costa Superior Court 

Local Rules.” This portion of the request is denied as overly broad and also unnecessary. (See 

Evid. Code, § 451 ["Judicial notice shall be taken of the following: (a) The decisional, 

constitutional, and public statutory law of this state . . . .," emphasis added].) 

Standard 

The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 

issues of law, not fact, regarding the form or content of the opposing party's pleading. 

(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.) In ruling on a demurrer, the 
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court considers the face of the pleading attacked and matters subject to judicial notice. (Code 

Civ. Proc. § 430.30(a).) Liberality in permitting amendment is the rule, if a fair opportunity to 

correct any defect has not been given. (Angie M. v. Superior Court (1995) 37 Cal.App.4th 1217, 

1227.) 

Discussion  

Demurrer to Complaint in its Entirety 

The arguments challenging the complaint as a whole fail. Code of Civil Procedure 

section 367 relates to the prosecution of actions, not their defense, and does not apply. 

Uncertainty is a disfavored ground for demurring to a complaint and such demurrers are granted 

only if the pleading is so incomprehensible that a defendant cannot reasonably respond. (A.J. 

Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 Cal.App.5th 677, 695.) Here, 

Homeowners’ summary of the cross-complaint as essentially naming them in their capacity as 

judgment holders demonstrates their general understanding of what is being alleged. The cross-

complaint is sufficiently certain. Laches similarly does not bar this action as Homeowners fail to 

articulate prejudice through the delays of PCIC, which was not a defendant in the Homeowner’s 

initial action.  

Declaratory Relief 

Homeowners contend they are improper parties to the action because there is no actual 

controversy between them and PCIC.  

“[T]o be entitled to declaratory relief, a party need not establish that it is also entitled to a 

favorable judgment. … ‘A complaint for declaratory relief is legally sufficient if it sets forth facts 

showing the existence of an actual controversy relating to the legal rights and duties of the 

parties under a written instrument or with respect to property and requests that the rights and 

duties of the parties be adjudged by the court.’ ” (Ludgate Ins. Co. v. Lockheed Martin Corp. 

(2000) 82 Cal.App.4th 592, 606; see also, Market Lofts Community Assn. v. 9th Street Market 

Lofts, LLC (2014) 222 Cal.App.4th 924, 931.)  

Code of Civil Procedure section 1060 provides in part that “[a]ny person interested under 

a written instrument … or under a contract … may, in cases of actual controversy relating to the 

legal rights and duties of the respective parties, bring an original action or cross-complaint in the 

superior court for a declaration of his or her rights and duties in the premises, including a 

determination of any question of construction or validity arising under the instrument or 

contract.” 

Homeowners may not have directly made a claim on the policy held by Attic, but, as 

PCIC points out, Homeowners have brought suit against the insured, obtained its default, and 

could potentially bring an independent action against PCIC pursuant to Insurance Code 

§ 11580. Homeowners are, accordingly, interested parties.  

Because of this potential for additional litigation, and in furtherance of the policy to 

resolve all matters in one action, it is appropriate that factual determinations made in this 
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litigation bind the Homeowners in future proceedings. The demurrer is overruled as to 

declaratory relief.  

Rescission 

Homeowners demur to the rescission cause of action because they are not parties to the 

contract of insurance. Rescission is a remedy available to a party who shows his consent to a 

contract was obtained fraud or mistake. (Civ. Code, § 1689.)  

Homeowners are not alleged to be parties to the insurance contract. Accordingly, the 

demurrer is sustained as to this cause of action.  

 

If contested the hearing will be 9:30 a.m. by Zoom, as set forth above. 

 

  

16.  TIME:  9:00   CASE#: MSC20-02319 
CASE NAME: HUERTAS VS SAECHAO 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGE FROM 1ST AMENDED 
COMPLAINT FILED BY SEN HANG SAECHAO 
* TENTATIVE RULING: * 
 
Vacated. Case has settled conditionally. 
 

  

17.  TIME:  9:45   CASE#: MSC20-02382 
CASE NAME: GARZA VS MERCEDES-BENZ USA, LL 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION FILED BY 
MERCEDES-BENZ USA, LLC 
* TENTATIVE RULING: * 
 
Before the Court is a motion to compel binding arbitration filed by defendant Mercedes-Benz 
USA, LLC ("MBUSA") in which defendant Mercedez-Benz of Walnut Creek, appearing in the 
action as Sonic Walnut Creek, Inc. dba Mercedes-Benz of Walnut Creek ("MBWC"), has joined. 
The motion also seeks an order staying the action pending the outcome of the arbitration. For 
the reasons set forth, the motion to compel arbitration is granted, and the motion to stay the 
action pending completion of the arbitration is also granted. 

Factual Background 

Plaintiff purchased a 2015 Mercedez-Benz vehicle from defendant MBWC in 2017. The vehicle 
was manufactured by MBUSA. Plaintiff's complaint alleges four causes of action against 
MBUSA, including violations of the Song-Beverly Consumer Warranty Act, Civil Code § 1791, et 
seq., sometimes known as the 'Lemon Law," and a claim for breach of express written warranty. 
Plaintiff's complaint attaches a copy of the 2015 Service and Warranty Information booklet 
covering the vehicle which was manufactured and/or distributed by MBUSA. (Compl.¶¶ 9, 10 
and Exh. A.) The fifth cause of action for breach of implied warranty names as defendant the 
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dealership, MBWC, which sold Plaintiff the vehicle, and alleges that "the sale of the Subject 
Vehicle was accompanied by Defendant's implied warranty of merchantability" which Plaintiff 
alleges MBWC breached. (Compl. ¶ 9; p. 7, ll. 4-7; ¶¶ 31, 34.) 

Motion to Compel Arbitration, Joinder and Opposition 

MBUSA filed a motion to compel Plaintiff to arbitrate all of his claims based on an arbitration 
clause in the Retail Installment Sales Contract ("RISC") executed by Plaintiff when he 
purchased the vehicle, a copy of which is attached as Exhibit 2 to the Tahsildoost Declaration in 
support of the motion. (Mot. p. 1, ll. 24-25.) MBUSA contends that though it is a non-signatory 
party to the RISC containing the arbitration clause, it can enforce the arbitration provision as a 
third party beneficiary, based on the doctrine of equitable estoppel, and under applicable case 
law, including Felisilda v. FCA US LLC (2020) 53 Cal.App.5th 486 ("Felisilda"). MBWC 
subsequently joined in the motion. 

MBUSA has requested that the Court take judicial notice of the Complaint and other documents 
previously filed in this action. The request is granted, though a request for judicial notice of 
documents filed in the action in which the motion is brought is unnecessary. 

Procedure and Burden of Proof on Petition to Compel Arbitration 

The threshold issue of whether a valid and enforceable agreement to arbitrate exists is 
determined under California law and procedures. (Rosenthal v. Great Western Fin. Securities 
Corp. (1996) 14 Cal.4th 394, 413 ("Rosenthal"); CCP §§ 1281.2, 1290.2.) MBUSA as the party 
moving to compel arbitration bears the burden of proving the existence of the arbitration 
agreement by a preponderance of the evidence. (Rosenthal, supra, 14 Cal.4th at 413.) While 
Plaintiff contests whether MBUSA, as a non-signatory to the RISC, can enforce the arbitration 
provision, Plaintiff does not contest the RISC attached to the Tahsildoost Declaration is the 
agreement Plaintiff signed in connection with his purchase of the vehicle, or that the RISC 
contains an arbitration provision. 

Analysis 

Plaintiff opposes the motion on a number of grounds largely founded on the position that 
MBUSA cannot enforce the arbitration provision to compel arbitration of Plaintiff's claims against 
it. Among other arguments, Plaintiff contends the written warranty information pamphlet 
applicable to MBUSA as a manufacturer or distributor of the vehicle does not contain an 
arbitration provision. Plaintiff disputes that MBUSA is a third party beneficiary of the RISC and 
its ability invoke the equitable estoppel doctrine based on the claims pleaded in the Complaint.  

A. The Motion Is Controlled by the Felisilda Decision 
 
Plaintiff contends this case is distinguishable from the recent published Court of Appeal decision 
in Felisilda v. FCA US LLC (2020) 53 Cal.App.5th 486 ("Felisilda"). The Court disagrees, and 
concludes that Felisilda, supra, 53 Cal.App.5th 486 controls. 

The Court of Appeal in Felisilda construed an RISC with a virtually identical arbitration provision. 
(Id. at 490.) The Court held that the plaintiffs were properly compelled to arbitrate their warranty 
claims against the manufacturer under the terms of the arbitration provision of the RISC and the 
doctrine of equitable estoppel. As the Court explained: 
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Under the doctrine of equitable estoppel, "as applied in 'both 
federal and California decisional authority, a nonsignatory 
defendant may invoke an arbitration clause to compel a signatory 
plaintiff to arbitrate its claims when the causes of action against 
the nonsignatory are 'intimately founded in and intertwined" with 
the underlying contract obligations.' [Citations omitted.] 'By relying 
on contract terms in a claim against a nonsignatory defendant, 
even if not exclusively, a plaintiff may be equitably estopped from 
repudiating the arbitration clause contained in that agreement.' 
[Citations omitted.] 

(Id. at 495 [quoting Boucher v. Alliance Title Co., Inc. (2005) 127 Cal.App.4th 262, 271, 272].) 
(See also Victrola 89, LLC v. Jaman Properties 8 LLC (2020) 46 Cal.App.5th 337, 353 [applying 
equitable estoppel doctrine to permit non-signatories to compel arbitration].) 

The Court in Felisilda concluded that all claims by the plaintiffs in that case were properly 
ordered to arbitration based on the RISC arbitration provision and plaintiffs' allegations that the 
express warranties sued upon accompanied the sale of the vehicle, allegations substantively 
similar to Plaintiff's allegations in paragraphs 9 and 10 of his Complaint. As in Felisildes, "[t]hus, 
the sales contract [is] the source of the warranties at the heart of the case." (Id. at 496.) In 
Felisilda, as in this case, Plaintiff's claims against MBUSA are based on the condition of the 
vehicle which the Court in Felisilda concluded was within the scope of the arbitration provision, 
including claims "against third party nonsignatories related to the condition of the vehicle." (Id.) 
Notably, the Court of Appeal in Felisilda found equitable estoppel applied even though the 
dealership in that case had been dismissed from the action long before the Court of Appeal's 
ruling. (Felisilda, supra, 53 Cal.App.5th at 491.)  

Plaintiff has not offered any meaningful distinction between the circumstances presented in this 
case, and the facts and circumstances the Court concluded warranted the order compelling 
arbitration of the plaintiffs' claims in Felisilda. The Court is bound to follow Felisilda. (Auto Equity 
Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455.) The Court does not find the federal 
decisions cited in Plaintiff's brief to be persuasive in the face of Felisilda. The Court in Felisilda 
expressly considered and rejected the Court's analysis in Kramer v. Toyota Motor Corp. (9th Cir. 
2013) 705 F.3d 1122 as well as other federal decisions cited by Plaintiff. (Felisilda, supra, 53 
Cal.App.5th at 497.) The trial court rulings issued by superior courts attached to the Sogoyan 
Declaration (Exhs. 2-7) are not precedential decisions. (Cal. R. Ct. 8.1115(a) and (b); Santa Ana 
Hospital Medical Center v. Belshe (1997) 56 Cal.App.4th 819, 830-831 ["a written trial court 
ruling has no precedential value"].)  

B. MBWC as Seller Is A Named Defendant in Plaintiff's Breach of Implied Warranty of 
Merchantability Claim Arising out of the Vehicle Sale under the RISC 

 
In his Opposition, Plaintiff asserts repeatedly that MBWC, named as the defendant in the fifth 
cause of action for breach of the implied warranty of merchantability and identified as the Seller 
of the vehicle in the RISC, is not a party to the action. (Opp. p. 1, ll. 9-10, p. 1, l. 17 ["non-party 
selling dealership"]; p. 4, l. 19 ["Seller (a non-party to this action)"].) These statements are 
contrary to the Complaint, to Exhibit 2 to the Tahsildoost Declaration which identifies defendant 
MBWC as the "Seller-Creditor," and to the statements in the joinder filed by defendant MBWC. 
(Compl. ¶ 9; p. 7, ll. 4-7; ¶¶ 31, 34; Tahsildoost Decl. Exh. 2, p. 1; MBWC Joinder p. 3, ll. 3-9.) 
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The breach of the implied warranty claim pleaded in the fifth cause of action of the Complaint is 
alleged against MBWC based on the sale of the vehicle, notwithstanding statements in the 
Opposition to the contrary. (Compl. ¶¶ 31-34; Opp. p. 1, ll. 11-12; p. 15, ll. 4 and 10.)  

For the reasons set forth above, even if MBWC were not a named party and had not joined in 
the motion, the doctrine of equitable estoppel would apply to compel arbitration of Plaintiff's 
claims against MBUSA under the equitable estoppel doctrine decisions and Felisides. (JSM 
Tuscany, LLC v. Superior Court (2011) 193 Cal.App.4th 1222, 1238 ["[A] nonsignatory 
defendant may compel a signatory plaintiff to arbitrate under the doctrine of equitable estoppel. . 
. . . Claims that rely upon, make reference to, or are intertwined with claims under the subject 
contract are arbitrable. [Citation omitted.]"].)  

Plaintiff alleges the warranties arose based on Plaintiff's purchase of the vehicle (Compl. ¶¶ 9, 
10) which purchase was accomplished through the RISC. The claims Plaintiff asserts against 
MBUSA rely on the RISC by which Plaintiff acquired the vehicle for purposes of the equitable 
estoppel doctrine. (Compl. ¶¶ 9, 10; Rowe v. Exline (2007) 153 Cal.App.4th 1276, 1287 ["Here, 
Rowe sued nonsignatories Exline and Trahan, in the first cause of action under the alter ego 
theory, as though they were one and the same with the corporation that signed the Agreement. 
This claim obviously relies upon the Agreement. The statutory claims in the second, third, and 
fourth causes of action also rely upon, make reference to, presume the existence of, and are 
intertwined with the Agreement."].)  

C. Plaintiff's Other Arguments Are Not Persuasive 
 
Fuentes v. TMCSF (2018) 26 Cal.App.5th 541 cited by Plaintiff is inapplicable and 
distinguishable, as there were separate contracts in that case between different parties, 
specifically, a purchase agreement with the dealer without an arbitration clause, and a security 
agreement between the customer and the bank for the financing of the vehicle.  

Plaintiff points to the "Warranties Seller Disclaims" provision. (Opp. p. 12.) By its terms, that 
provision applies "If you do not get a written warranty," and Plaintiff is alleging claims based on 
express warranties obtained with the purchase of the vehicle. (Compl. ¶¶ 9. 10.) For equitable 
estoppel to apply in this circumstance, it is sufficient if the claims are "intertwined with the 
underlying contract obligations" and arise out of the condition of the vehicle purchased pursuant 
to the RISC. (Felisilda, supra, 53 Cal.App.5th at 495, 497.) Plaintiff's claims "presume the 
existence of" the RISC. (Compl. ¶¶ 9. 10; Rowe v. Exline, supra, 153 Cal.App.4th at 1287.)   

Plaintiff contends that under Code of Civil Procedure § 1281.2(b), arbitration cannot be 
compelled where grounds for rescission of the agreement exist. Plaintiff does not assert 
grounds to rescind the arbitration provision, but rather the RISC contract as a whole, which is 
not a basis to deny a petition to compel arbitration. (Engalla v. Permanente Medical Group, Inc. 
(1997) 15 Cal.4th 951, 973 [citing Rosenthal, supra, 14 Cal.4th at 415].)  

The "third party litigation" exception of Code of Civil Procedure § 1281.2(c) does not apply. 
Plaintiff has not asserted a "negligent repair claim" against MBWC. (Opp. 15, l. 10.) MBWC, a 
named defendant, is a signatory to the RISC (Opp. p. 15, l. 4) and joins in the request to 
arbitrate all claims asserted by Plaintiff in the Complaint. 

 

If contested the hearing will be 9:45 a.m. by Zoom, as set forth above. 
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18.  TIME:  9:00   CASE#: MSN20-1430 
CASE NAME: RE BLACK DIAMOND OWNERS ASSOCI 
HEARING ON PETITION TO/FOR REDUCE REQUIRED VOTING PERCENTAGE TO 
AMEND DECL OF FILED BY BLACK DIAMOND OWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
Unopposed motion granted. The hearing date will be 7/16/21. 
 

  

19.  TIME:  9:00   CASE#: MSN20-1649 
CASE NAME: PACIFIC GAS AND ELECTRIC COMPA 
SPECIAL SET HEARING ON: PG&E'S APPEAL FROM ADMINISTRATIVE 
HEARING SET BY DEPT. 12 
* TENTATIVE RULING: * 
 
The hearing is continued to June 18, 2021, at 9:00 a.m., in Department 07.  The Court will issue 
a substantive tentative ruling on June 17. 
 

  

20.  TIME:  9:00   CASE#: MSN21-0572 
CASE NAME: DOCTOR'S ASSOCIATES, LLC VS TR 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD ( 
FILED BY DOCTOR'S ASSOCIATES LLC) 
* TENTATIVE RULING: * 
 
Hearing continued by email stipulation to 7/30/21 at 9:00 a.m. in Dept. 07 
 

  

21.  TIME:  9:01   CASE#: MSC20-00282 
CASE NAME: GONZALEZ VS RELIANT FOOD SERVS 
HEARING ON OSC RE: WHY DEFT'S ANSWERS SHOULD NOT BE STRICKEN FOR 
FAIL URE TO APPR 10/26/20 & 2/10, FILE CMC STMNT 
* TENTATIVE RULING: * 
 
Answers are stricken as there is no opposition to the OSC. 
 

  

22.  TIME:  9:01   CASE#: MSC20-00282 
CASE NAME: GONZALEZ VS RELIANT FOOD SERVS 
HEARING ON FURTHER CMC & OSC RE: DISMISSAL FOR ATTY. PRUTTON' ( 
S FAILURE TO APPEAR 5/25 & PROSECUTE) 
* TENTATIVE RULING: * 
 
OSC is discharged. 
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23.  TIME: 10:00   CASE#: MSC15-01622 
CASE NAME: MCMAHON VS HENDRICKS 
JURY TRIAL - SHORT CAUSE/ 5 DAY(S) 
* TENTATIVE RULING: * 
 
Trial continued to 7/2/21 at 10:00 a.m. in Dept. 07 
 

  

24.  TIME: 10:00   CASE#: MSC15-01622 
CASE NAME: MCMAHON VS HENDRICKS 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing continued to 6/21/21 at 10:00 a.m. in Dept. 07 
 

  

25.  TIME: 10:00   CASE#: MSC16-00059 
CASE NAME: BUCKLEY III VS HYUNDAI MOTOR 
JURY TRIAL - LONG CAUSE/ 7 DAY(S) 
* TENTATIVE RULING: * 
 
Appearance required with compliance with the Pre-trial order. 
 

 


